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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAT INTERNET SERVICES, INC. )
) Civil Action

v. )
) No. 00-2135

MAGAZINES.COM INC. )

MEMORANDUM

Padova, J. January           , 2001

The instant action arisesout of Defendant Magazines.com’s Motion to Dismiss First

AmendedComplaintor, in theAlternative,for Transferof Venue.Plaintiff filed aresponse,andoral

argumentwasheldbeforetheCourton October19, 2000.For the reasons that follow, the Court

deniessaidMotion with respectto theclaimsfor tortiousinterferencewith contractualrelationsand

abuseof process,but dismissesthe claim for maliciousprosecution. The Court also denies the

Alternative Motion for Transfer of Venue. 

I. BACKGROUND

Plaintiff CAT Internet Services, Inc. (“CAT”) is a Pennsylvania corporation with its principal

placeof businessin Pennsylvania. CAT is an Internet and e-commerce company which owns,

licenses,andoperateswebpagesatvariousdomainsontheInternet.(FirstAm. Compl.¶1.)Plaintiff

ownstherightsandinterestin thedomainnamewww.magazine.com,whichit purchasedin August

1999.(Id. ¶ 5.) Subsequent to the acquisition, Plaintiff contacted numerous third party vendors to

assess interest in converting the site to market and sell conventional, rather than electronic,

magazines. (Id. ¶ 6.)
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DefendantMagazines.comis aDelawarecorporationwith its principalplaceof businessin

Murfreesboro,Tennessee.Defendantowns the Internet domain address www.magazines.com,

through which it sells conventional magazines and magazine subscriptions. (Id. ¶ 2.)

In December1999,Plaintiff enteredinto anagreementwith a third party, Magazine Mall,

Inc., underwhich thecompaniesagreedto providelinks to Internetdomainaddresses owned and

used by Magazine Mall. (Id. ¶ 8.) In January2000,CAT enteredinto a similar agreementwith E-

News. (Id. ¶ 9.) In addition, CAT begandiscussionswith E-Newsaboutother possible deals,

including selling the domain name to E-News outright, or creating a co-branded site. (Id. ¶ 12.)

Plaintiff allegesthatin January2000,it discoveredthattheDefendantwasutilizing CAT’s

domainnameto redirectInternettraffic to Defendant’swebsite.(Id. ¶¶14,18.)Plaintiff allegedly

receivedaphonecall from Defendant’sattorneyinquiringabouttherelationshipbetweenCAT and

E-News.(Id. ¶¶15-17.)On February28,2000,Defendant filed a lawsuit in Tennessee state court

againstCAT, E-News,MagazineMall, andanotherparty,seekingto enjoinPlaintiff from usingits

domainnamefor on-linesalesof magazinesubscriptions.(Id. ¶20.)Defendantobtainedanexparte

temporaryrestrainingorder. (Id. ¶¶ 21-23.) The temporary restraining order was eventually

dissolved,butPlaintiff allegesthatasaresultit lost its businesswith E-Newsandcouldpotentially

lose its business with Magazine Mall. (Id. ¶ 24.)

Plaintiff furtherallegesthatDefendanthascontinuedto spreadfalseinformationregarding

CAT to its actual and prospective business associates. (Id. ¶ 25.) Plaintiff alsoallegesDefendant

“threatenedE-Newsinto refusingto engagein businesswith CAT by offering to discontinueits

lawsuit in TennesseeagainstE-Newsif E-Newswould agreeneverto engagein any business

transaction with CAT again.” (Id. ¶ 26.)
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II. STANDARD

A claimmaybedismissedunderFederalRuleof Civil Procedure12(b)(6)onlyif theplaintiff

can proveno set of facts in supportof the claim that would entitle him to relief. ALA, Inc. v.

CCAIR, Inc., 29F.3d855,859(3d Cir. 1994).Thereviewingcourtmustconsideronly thosefacts

allegedin thecomplaintandacceptall of theallegationsastrue.Id.; seealsoRocksv. Philadelphia,

868F.2d644, 645 (3d Cir. 1989) (“[the court must]acceptastrueall allegationsin thecomplaint

andall reasonableinferencesthatcanbedrawntherefrom,andviewthemin thelight mostfavorable

to the nonmoving party”). However, “conclusory allegationsthatfail to giveadefendant notice of

thematerialelementsof aclaimareinsufficient.”McCannv. CatholicHealthInitiative, No.Civ. A.

98-1919, 1998 WL 575259, at *1 (E.D. Pa. Sept. 8, 1998).

III. DISCUSSION

A. MOTION TO DISMISS FIRST AMENDED COMPLAINT

DefendantclaimsthatPlaintiff’s FirstAmendedComplaintfails tostateaclaimuponwhich

reliefcanbegranted.Asathresholdinquiryfor eachcount,thecourtmustfirst determinewhichlaw,

Tennesseelaw or Pennsylvanialaw, appliesto eachof theclaimsasserted.A federalcourtsittingin

adiversitycaseappliestheconflict lawsof thestatein whichit sits.SeeKlaxonCo.v. StentorElec.

Mfg. Co., 313U.S.487,496(1941). Here, the Court applies Pennsylvania’s choice-of-law rules.

LeJeunev.Bliss-Salem,Inc.,85F.3d1069,1071(3dCir.1996).Pennsylvaniachoiceof lawanalysis

consistsof two parts. First, the Court examines whether an actual conflict exists. Id. No actual

conflict exists wherethedifferentlawsdo not producedifferentresults, and in such a case, courts

presumethat the law of the forum stateapplies.FinancialSoftware Systems, Inc. v. First Union

NationalBank, Civ. Act. No. 99-CV-623, 1999 U.S. Dist. LEXIS 19479,at *8 (E.D. Pa.Dec.16,
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1999).A falseconflict existsif onlyonejurisdiction’sgovernmentalinterestswouldbeimpairedby

theapplicationof theotherjurisdiction’slaw. LeJeune, 85 F.3d at 1071. In such a case, the law of

the impaired district is applied. Id.

If the Court finds there is an actual conflict, it will apply the law of the state that has the

greater interest in having its law applied:

[The Court must] seewhat contactseachstate has with the accident, the contacts
beingrelevantonlyif theyrelatetothe“policiesandinterestunderlyingtheparticular
issuebeforethecourt.”Whendoingthisit mustberememberedthatamerecounting
of contacts is not what is involved.Theweightof a particular state’s contacts must
be measured on a qualitative rather than quantitative scale. 

LeJeune, 85 F.3d at 1072 (citing Cipolla v. Shaposka, 267 A.2d 854, 856 (1970)).Courts may

considersuchissuesastheplacewheretheinjury occurred;theplacewheretheconductcausingthe

injury occurred;thedomicile,residence,nationality,placeof incorporationandplaceof businessof

the parties; and the place where the relationship, if any, betweenthe parties is centered.

Petrokehagiasv. Sky Climber, Inc., Civil Action Nos. 96-CV-6965, 97-CV-3889, 1998U.S.Dist.

LEXIS 6746, at *10-11 (E.D. Pa. May 4, 1998).

TheCourtmustconducttheconflictsanalysiswith eachparticularissuepresented,suchthat

different law may apply todifferentcauses of action. Financial Software Systems, Inc., 1999 U.S.

Dist. LEXIS 19479,at *8. Plaintiff’s First Amended Complaint brings three counts: (I) tortious

interferencewith actual and prospective contractual relations; (II) abuse of process; and (III)

wrongfuluseof civil proceedings/maliciousprosecution.TheCourtwill considereachcountin turn.

1. Count I: Interference with Contractual Relations

CountI allegestortiousinterferencewith bothactualandprospectivecontractualrelations.

For the purposesof conflicts analysis, the Court will examine each of these causes of action
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separately. First, the Court will consider prospective contractual relations.

a. Interference with prospective contractual relations:

Plaintiff’s prospectivecontractualrelations claim presents an actual conflict between the laws

of the two states.Tennesseedoesnot recognizea causeof actionfor tortious interference with

prospectivecontractualrelations.SeeNelsonv. Martin, 958S.W.2d643,646(Tenn.1997)(“claim

of interferencewith aprospectiveeconomicadvantagedoesnotstateacauseof actionunderthelaw

of Tennessee.”)Pennsylvaniadoesrecognize a cause of action for tortious interference with

prospective contractual relations. SeeGlenn v. PointParkCollege, 272 A.2d 895, 897 (Pa. 1971).

Furthermore,theinterestsof bothstatesareinvoked.TheTennesseeSupremeCourthaschosennot

to recognizethis tort for two reasons: first, prospective contracts do not involve agreements to be

bound,and thereforeinterferencewith them does not threaten the integrity of contracting; and

second,recognitionof thetort would havethetendency to hinder market efficiency. Nelson, 958

S.W.2dat 646.Here,theDefendantwould benefitfrom theTennesseerule. Pennsylvania, on the

otherhand,  recognizes the tort of interference with prospective contractual relations for the same

reasons it recognizes the tort of interference with actual contractual relations; that is, to create

predictabilityandconfidencein contracting.Glenn, 272A.2d at 897(“We seeno reasonwhatever

why anintentionalinterferencewith aprospectivebusinessrelationshipwhichresultsin economic

lossis not as actionable as where the relation is presently existing . . .”) Entities contemplating

entering into a contract benefit from the Pennsylvania rule.

Havingfoundthata conflict doesexist, theCourtmustnext examine which state has the

greaterinterestin havingits rule applied,by considering: the place where the injury occurred; the

placewherethe conduct causing the injury occurred; the domicile, residence,nationality,placeof
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incorporationandplaceof business of the parties; and the place where the relationship, if any,

between the parties is centered. Petrokehagias, 1998 U.S. Dist. LEXIS 6746, at *10-11. 

Here, neither state has a monopoly on such interests; however, Pennsylvania has the more

significantcontactsfor purposes of this tort claim.Theallegedinjury hereis damageto Plaintiff’s

prospectivebusinessrelationships.Whentheinjury sustainedis of apecuniarynature,theplaintiff's

principal place of business is generally considered the place of injury and represents a contact of

substantialsignificance.BediPhotographicCorp.v. PolaroidCorp., Civ. Act. Nos.76-53,76-1107,

76-3130,76-3522,76-3771,1980U.S.Dist. LEXIS 15629,at*24 (E.D.Pa.Aug. 11,1980)(citing

Restatement(Second)Conflict of Law § 148,cmt. i). In this case, the alleged harm to business

relationshipsis centeredin Pennsylvania,whichis thestateof incorporationandtheprincipalplace

of businessof thePlaintiff, andthis is acontactof substantialsignificance.ThoughTennesseealso

hasaninterestin havingits law applied,byvirtueof its beingthelocationof theunderlyinglawsuit,

its contactsarenot sufficient to outweighPennsylvania’sinterestin the contextof this causeof

action.Theallegedharmhereis precisely thatenvisionedby Pennsylvanialaw, andPennsylvania

law should apply.

Furthermore, the Plaintiff has stated the elements of a claim of tortious interference with

prospectivecontractualrelations.To statesucha claim, thePlaintiff must set forth the following

elements:(1) existenceof a prospective contractual relation; (2) purpose or intent by defendant to

harmplaintiff bypreventingtherelationshipfromoccurring;(3)absenceof privilegeor justification

on thepartof theactor(appellee);and(4) theoccurrenceof actualharmor damage to plaintiff as

aresultof theactor’sconduct.Glenv. PointParkCollege, 272A.2d 895,898(Pa.1971).Plaintiff

hasallegedtheseelements.Specifically,Plaintiff haspledtheexistenceof aprospectivecontractual



1Under Tennessee law, the elements of the claim of are: (1) existence of a legal contract;
(2) wrongdoer had knowledge of the existence of the contract; (3) intention to induce breach of
contract; (4) wrongdoer acted maliciously; (5) breach of the contract; and (6) act complained of
was proximate cause of the breach. Dynamic Motel Management, Inc., 528 S.W.2d at 822. Under
Pennsylvania law, the elements of the claim are: (1) existence of contract; (2) purposeful action
by the defendant specifically intended to harm the existing relation; (3) absence of privilege or
justification on the part of the defendant; and (4) occasioning of actual legal damage as a result of
defendant’s conduct. Shiner, 706 A.2d at 1238.

Tennessee’s malice requirement and Pennsylvania’s no privilege requirement are
functionally equivalent. Malice in this context is the willful violation of a known right. Edwards
v. Travelers Ins. of Hartford, 563 F.2d 105, 121 (6th Cir. 1977); Dynamic Motel Management,
Inc., 528 S.W.2d at 822. Generally, an intentional commission of a harmful act without a
justifiable cause is deemed the equivalent of legal malice. In re AM Int’l, Inc., 46 B.R. 566, 575
(Bankr. M.D. Tenn. 1985).
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relationbetweenPlaintiff andE-News,MagazineMall, andotherparties(FirstAm. Compl.¶ 12),

intentbytheDefendantto harmthePlaintiff bypreventingtheserelationshipsfrom occurringin the

absence of a privilege or justification (Id. ¶ 29-31),andthe occurrence of $100,000 in damages to

thePlaintiff asaresult(Id. ¶32).Defendant’smotiontodismissthisclaimthereforemustbedenied.

b. Interference with Actual Contractual Relations

Both Tennesseeand Pennsylvaniarecognizethe tort of intentional interference with

contractualrelations.SeeShinerv. Moriarty, 706A.2d 1228,1238(Pa.Super.Ct. 1998);Dynamic

Motel Mgmt., Inc. v. Erwin, 528 S.W.2d 819, 822 (Tenn. Ct. App. 1975). The basicrules in

Tennesseeand Pennsylvaniawith respectto the tort for intentional interference with actual

contractualrelationsare virtually identical.1 Defendant contends, however, that there may be a

conflict with respect to the scope of the judicial privilege as it relates to the filing of the lawsuit.

Both TennesseeandPennsylvaniarecognizea privilegecovering statements and communications

madein the courseof judicial proceedings.Myers v. PickeringFirm, Inc., 959 S.W.2d 152, 159

(Tenn.Ct.App.1997);Postv. Mendel, 507A.2d351,354-55(Pa.1986).However,courtsin thetwo



2Neither Myers nor Lann v. Third Nat’l Bank, 277 S.W.2d 439, 440 (Tenn. 1955), cited
by the Defendant, involve the question of whether the act of filing a false lawsuit is covered by
the judicial privilege rule. 
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stateshavenotruledastowhethertheprivilegecoverstheactualfiling of afalselawsuit.2 TheThird

Circuit Courtof AppealshaspredictedthatthePennsylvaniaSupremeCourtwouldrefuseto extend

theprivilegetocoveranallegedlyimproperlyfiled suit.Silverv. Mendel, 894F.2d598,603(3dCir.

1990).

With respectto howtheTennesseecourtswouldinterpretthescopeof thejudicial privilege

in thecontextof this claim, this Courtneednot  make an predictions, because Pennsylvania law

wouldapplyregardlessof whichrule theTennesseecourtsmightadopt.In theeventthattheCourt

wereto predictthatTennesseelaw is thesameasPennsylvanialaw, Pennsylvanialaw wouldapply

as the law oftheforum.FinancialSoftwareSystems,Inc., 1999U.S.Dist. LEXIS 19479,at *8. In

theeventthatTennesseelaw wereto differ from Pennsylvanialaw, Pennsylvanialaw would still

apply,asthe law of the state with the greater interest in having its law applied. Just as the Court

concludesthatPennsylvaniahasagreaterinterestin havingits law appliedin thecontextof aclaim

of interferencewith prospectivecontractualrelations,so too would Pennsylvaniahave greater

interestin havingits law appliedin thecontextof a claim of interference with actual contractual

relations.

Furthermore, Plaintiff has stated a claim for tortious interference with actual contractual

relations.To statesucha claim, a plaintiff mustallege:(1) existence of contract; (2) purposeful

actionby thedefendantspecificallyintendedto harmtheexistingrelation;(3) absenceof privilege

or justificationon the part of the defendant; and (4) occasioning of actual legal damage as a result

of defendant’sconduct.Shiner, 706A.2dat1238.Plaintiff hasallegedeachof theseelementsin its
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AmendedComplaint.Specifically, Plaintiff has allegedthe existenceof actual contracts with

Magazine Mall and E-News (First Am. Compl. ¶¶ 8-9), purposeful actions by the Defendant to

interferewith thesecontracts(Id. ¶¶20-21,23-26),theabsenceof justificationfor thoseactions(Id.

¶31),andactualdamagesin excessof $100,000(Id. ¶32).Therefore,theCourtdeniesDefendant’s

Motion to Dismiss the claim of interference with actual contractual relations.

TheCourtdoesnotethatthejudicial privilegedoeshaveaneffectonPlaintiff’s interference

claims,however,andthateffectis to precludeanyallegationsthatstemfrom anystatementsmade

in the Tennesseelawsuit or in obtaining the temporary restraining order, as these statements are

coveredby theabsoluteprivilege.Post, 507A.2d at 355.CountI of the FirstAmendedComplaint

may proceed with respect to the actual filing of the lawsuit, Silver, 894 F.2d at 603, andanyother

statements and actions not within the course of the judicial proceedings.

2. Count II: Abuse of Process

BothTennesseeandPennsylvaniarecognize substantially similar versions of the tort of abuse

of process.SeeBell v. Icard, 986S.W.2d550,555(Tenn.1999);Shiner, 706A.2dat1236.Because

the laws would producethe sameresult,the court presumes that Pennsylvania law applies. See

Financial Software Systems, Inc., 1999 U.S. Dist. LEXIS 19479, at *8. 

To statea claim for abuse of process claim, a plaintiff must plead the following three

elements:(1) useof legalprocessby defendantagainsttheplaintiff; (2) primarypurposeof theuse

of processwasnot that for which processwasdesigned;and(3) actual harm caused to plaintiff.

Shiner, 706A.2dat1236.Theplaintiff mustshowsomedefiniteactor threatthatwasnotauthorized

by theprocess,or aimedat anobjective not legitimate in the use of the process. Rosenv. Tesoro

PetroleumCorp., 582A.2d 27,32(Pa.Super.Ct. 1990);Williams, 69F. Supp.2dat673.Thereis
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no liability wherethedefendanthasdonenothingmorethancarryout theprocessto its authorized

conclusion,eventhoughwith badintentions.Cameronv. GraphicManagementAssoc.,Inc., 817F.

Supp.19, 21 (E.D. Pa.1992);DiSantev. RussFinancialCo., 380A.2d 439, 441 (Pa. Super. Ct.

1977). 

Plaintiff alleges the following in support of its abuse of process claim: (1) wrongful

application for an ex parte temporary restraining order; (2) wrongful misrepresentations to the

Tennesseecourtduringthecourseof litigation; and (3) wrongful useof thelawsuitandtemporary

restraining order tothreatena third partyinto refusingto do businesswith thePlaintiff. (First Am.

Compl.¶ 26). Thefirst two of theseallegations fail to support a claim for abuse of process. The

filing of thetemporaryrestrainingorder,evenwith animpropermotive,is notabuseof process.See

Cameron, 817F.Supp.at21.As for themisstatementsto theTennesseecourt,thesearecoveredby

the judicial privilege, which is absolute. Post, 507 A.2d at 355. 

With respectto thethird allegation,theCourtconcludesthat,at this stage,theallegationis

sufficientto stateaclaim.Plaintiff allegesthatDefendantusedthelawsuit“to threatenE-Newsinto

refusingto engagein businesswith CAT.” (First Am. Compl. ¶ 26.) Accepting the allegation and

all reasonableinferencesthat canbe drawnfrom it astrue,andviewing the allegation and these

inferencesin the light mostfavorableto the Plaintiff, the Court must view the allegations as an

improperthreat,ratherthan simply as part of legitimate settlement discussions. Use of the lawsuit

asathreatin thiswayandunderthesecircumstanceswouldconstitutetheuseof alegalproceeding

for animproperpurpose,andsuchthatit causesdamageto theplaintiff. Thisstatesaclaimfor abuse

of process,andfor thisreason,theCourtdeniesDefendant’smotionto dismisstheabuseof process

claim.



3Defendant contends that the Tennessee Supreme Court resolved this issue in Christian v.
Lapidus, 833 S.W.2d 71 (Tenn. 1992), by adopting comment j to the Restatement (Second) of
Torts § 674. The Court disagrees. Comment j states that, “If an appeal is taken, the proceedings
are not terminated until the final disposition of the appeal and of any further proceedings that it
may entail.” Restatement (Second) of Torts § 674 cmt. j. The court in that case held that
abandonment of a civil claim could constitute a final determination for purposes of a malicious
prosecution action. It did not adopt the Restatement comment in its entirety, but rather cited it for
the proposition that “abandonment or withdrawal of an allegedly malicious prosecution is
sufficient to establish a final and favorable termination so long as such abandonment or
withdrawal was not accompanied by a compromise or settlement” Christian, 833 S.W.2d at 74.
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3. Count III: Malicious Prosecution

Both Tennesseeand Pennsylvaniarecognizethe tort of maliciousprosecution,and the

elementsof thecauseof actionarethesameunderbothstates’laws.SeeBell v. Icard, 986S.W.2d

550, 555 (Tenn.1999); In re Larsen, 616 A.2d 529, 587 (Pa. 1992). To state such a claim, the

plaintiff mustpleadthreeelements:(1) defendantlackedprobablecauseto bringtheactionagainst

plaintiff, or wasgrosslynegligentin doingso;(2) defendantactedwith malicetowardplaintiff; and

(3) theproceedingterminatedin favorof theplaintiff. 42Pa.Cons.Stat.Ann.§§8351;In reLarsen,

616 A.2d at 587.

TheDefendantcontendsthatPlaintiff hasfailed to pleadthethird element– terminationof

theproceedingin favorof theplaintiff – becausetheappealof theunderlyingactionis still pending.

TheCourtagrees.NeithertheTennesseenorthePennsylvaniacourtshaveaddressedtheissueof the

effectof anappealona“final” termination,3 buttheCourtconcludesthatthebetterruleis thatthere

is nofinal terminationwhile anappealis pending.This is theview adoptedby theRestatementand

by the majority of jurisdictions deciding this issue. Restatement (Second) of Torts § 672 cmt. j;

TexasBeefCattleCo.v. Green, 921S.W.2d203,208(Tx. 1996)(requiringexhaustionof all appeals

avenuesprior to bringing malicious prosecution claim); Barrett Mobile Home Transp.Inc. v.
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McGugin, 530So.2d730,734(Ala. 1988); butseeMcCammonv. Oldaker, 516S.E.2d38,43-44

(W. Va.1999)(statuteof limitationsfor maliciousprosecutionrunsfrom initial judgmentandis not

tolledby appeal);Leveringv. NationalBank, 100N.E.322,323(Ohio1912).In theCourt’sview,

it would be unfair for the Defendant under these circumstances to be forced to defend against a

maliciousprosecutionactionwhiletheappealispendingandthereisnofinal termination.TheCourt

therefore dismisses the malicious prosecution claim without prejudice.

B. MOTION TO TRANSFER TO TENNESSEE

In thealternativetodismissal,theDefendantaskstheCourtto transferthiscaseto theUnited

StatesDistrictCourtfor theMiddleDistrictof Tennesseefor convenienceof theparties.Thetransfer

statute provides, in pertinent part:

Fortheconvenienceof partiesandwitnesses,in theinterestof justice,adistrictcourt
maytransferanycivil actiontoanyotherdistrictordivisionwhereit mighthavebeen
brought.

28U.S.C.A.§1404(a)(West1993).In Jumarav. StateFarmIns.Co., 55F.3d873,879-80(3dCir.

1995),theUnitedStatesCourtof Appealsfor theThirdCircuithasenumeratedthefollowing private

and public interests that the Court mayconsiderin decidingwhether to grant a motion to transfer:

The privateinterests[include]: . . . the defendant's preference; whether the claim
aroseelsewhere;  the convenience of the parties as indicated by their relative physical
andfinancialcondition;theconvenienceof thewitnesses–butonlyto theextentthat
thewitnessesmayactuallybeunavailablefor trial in oneof thefora;andthelocation
of the books and records (similarly limited to the extent that the files could not be
produced in the alternative forum). 

The public interests [include]: the enforceability of the judgment; practical
considerations that could make the trial easy, expeditious, or inexpensive; the relative
administrative difficulty in the twofora resulting from Court congestion;  the local
interestin decidinglocalcontroversiesathome;andthefamiliarity of thetrial judge
with the applicable state law in diversity cases. 
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Id. (citations and internal quotations omitted). The burdenof establishingthe propriety of transfer

restswith themovant.Id. at879.Plaintiff'schoiceof forumis entitledto substantialdeference,and

“should not be lightly disturbed.”Id. The plaintiff’s choiceshouldprevail,unless the balance of

convenienceof thepartiesis stronglyin favor of the defendant. Shuttev. Armco SteelCorp., 431

F.2d22, 25 (3d Cir. 1970).Thedefendantmustmeeta fairly heavy burden with respect to forum

transfer. 

TheCourtconcludesthattheDefendantherehasnot metits burdenof demonstrating that

a transferis warranted.Thefactorweighingmostheavilyin favorof transferis thecontentionthat

all or most oftheallegedactsrelevantto thematteroccurredin theMiddle District of Tennessee.

SeeJumara, 55 F.3d at 879-80.This would includethe filing of the lawsuit and the temporary

restrainingorder,aswell asanycommunicationsby theDefendantto third parties.Thelocationof

where the claim arose is a relevant factor in considering forum transfer.

This factor alone, however, is insufficient to outweigh the Plaintiff’s choice of a

Pennsylvania forum for this suit. That the actions occurred in Tennessee does not negate that the

effects of those actions were felt, and indeed were centered, in Pennsylvania. Furthermore,

Pennsylvanialaw will applyto the tortious interference claims and to the abuse of process claim.

That Pennsylvania law will be applied weighs against forum transfer. Seeid.

Neitheris Defendant’scontentionthat a trial in Tennessee will be more convenient for a

majority of witnesses sufficient to warrant transfer. First, the convenience of transfer would

disproportionatelyfavorDefendant’switnesses,whereasPlaintiff’s witnesseswould likely benefit

from a trial locatedin Pennsylvania.Courtswill not transfervenueof an action when the transfer

wouldservemerelyto shift theburdenof inconveniencefrom thedefendantto theplaintiff. SeeB.J.
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McAdams, Inc. v. Boggs, 426F. Supp. 1091, 1105 (E.D. Pa. 1977). Second, inconvenience to the

witnessesis onlyrelevantto theextentthatthewitnessesmayactuallybeunavailablefor trial in one

of the fora. Jumara, 55 F.3d at 879. Defendant has not made any showing with respect to such

unavailability should the action not be transferred. 

At best,aconsiderationof thesefactorssuggeststhattheconvenienceinquiry is aclosecall.

TheCourtcannotconcludethatthebalanceof convenienceof thepartiesis stronglyin favorof the

Defendant.Thus,theplaintiff’s choiceof forum mustprevail.SeeShutte, 431 F.2d at 25. For the

reasonsstated,theCourtdeniestheDefendant’srequestfor transferof venuepursuantto 28U.S.C.

§1404(a).

An appropriate Order follows. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAT INTERNET SERVICES, INC. )
) Civil Action

v. )
) No. 00-2135

MAGAZINES.COM INC. )

O R D E R

AND NOW, this              day of January, 2001, upon consideration of Defendant

Magazines.com’s Motion to Dismiss First Amended Complaint or, in the Alternative, for

Transfer of Venue (Docket No. 8), and any responses thereto, IT IS HEREBY ORDERED  that

said Motion is GRANTED  in part and DENIED in part. In furtherance thereof, if is specifically

ORDERED that:

1. Counts I and II of the First Amended Complaint may proceed. 

2. Count III is DISMISSED without prejudice.

3. Defendant’s Alternative Motion for Transfer of Venue is DENIED.

BY THE COURT:

______________________
  John R. Padova, J.


